
C)

~
C) ~

C) r~

~
r

U)

OFFICE OF THE MAYOR
CITY AND COUNTY OF HONOLULU

530 SOUTH KING STREET, ROOM 300 HONOLULU, HAWAII 96813
PHONE: (808) 768-4141 FAX: (808) 768-4242 • INTERNET: wwwhonolulu.gov

KIRK CALDWELL EMBER LEE SHINN
MAYOR MANAGING DIRECTOR

GEORGETTE T~DEEMER
DEPUTY MANAGING DIRECTOR

The Honorable Ernest Y. Martin, Chair __

and Members
Honolulu City Council
530 South King Street, Room 202
Honolulu, Hawaii 96813

Dear Chair Martin and Councilmembers:

SUBJECT: Proposed Resolution 13-292, FD1 -- Reaffirming the
City’s Approval and Support of the Honolulu Affordable
Housing Preservation Initiative (HAHPI)

I regret to inform you that the introduction of Council Resolutions 13-291 and
13-292, relating respectively to the postponement or the rescission of the sale of the
City’s affordable housing projects to Honolulu Affordable Housing Partners, LLC
(HAHP), has precipitated delivery upon the City of a Notice of Default from HAHP. A
copy of the Notice of Default is attached to this letter.

You will note that the Notice of Default references a ten Business Days cure
period.

I am also attaching information about the financial impact that cancellation of the
HAHPI sale would have on the City and the grants under the Community Development
Block Grant program that were intended to be funded by the proceeds from the sale.
This information was previously handed to you and/or your staff on Monday,
December 9, 2013.

It is imperative that the Council immediately cure any alleged default and remove
any cloud over the transaction by affirmatively stating - for the record - its support for the
transaction and its intent to promptly introduce and enact a bill amending the City’s
leasing ordinance to extend the current March 31, 2014 deadline to close the City’s
transaction with HAHP.
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We therefore urge in the strongest possible terms that the Council, at its
Wednesday, December 11, 2013 meeting, take up the attached proposed Resolution
13-292, FDI.

Very truly yours,

Ember Lee Shinn
Managing Director

Enclosure

cc: Councilmember Ann Kobayashi
Councilmember Ikaika Anderson
Councilmember Stanley Chang
Councilmember Kymberly Marcos Pine
Councilmember Carol Fukunaga
Councilmember Joey Manahan
Councilmember Breene Harimoto
Councilmember Ron Menor
Department of Community Services
Department of Budget and Fiscal Services



Honolulu Affordable Housing Preservation Initiative (HAHPI)

Financial Impact of Termination

TERMINATION EXPENSES FY14

Purchase & Sales Agreement

Termination Clause $ 2,000,000
City & County Honolulu Expenses

Incurred to Date

Legal $ 500,000

Environmental $ 50,000

Appraisal (12 @ $25,000) $ 300,000

Real Estate Broker Fees $ 50,000

Total Incurred to Date $ 2,900,000

Projected

Potential Litigation, Fees & Costs $ 500,000
Total Termination Expenses $ 3,400,000

OPERATING COSTS & CAPITAL EXPENDITURE

Unbudgeted FY14 Operating Expenses

Operating Deficit

Debt Service & Maintenance $ 3,800,000

Salaries & Wages
Asset Mgmt (4 FTE @ 75%) $ 71,625

CDBG Program Monitoring $ 37,500
Legal Review and Counsel $ 37,500

Asset Redevelopment

Deferred Maintenance $ 900,000
Total Unbudgeted FY14 Operating Costs & Cap. Expenditure $ 4,846,625

FY14 BUDGETED EXPENSES - Require alternate funding source

Highway Fund

Parking Revenues $ 408,000
Other Post-Employment Benefits (OPEB)

Fund Contingent Liability $ 26,000,000

Program Income - CDBG & HOME

Administration

Salaries (18 FTE), grants management software, training and consultants $ 1,000,000

Recommended Projects

Housing First, Homeless Multi-Service Program Center, Housing, Shelter,
Public Facility, Neighborhood Revitalization Strategy Area & Economic

Development Projects; Public Improvement & Senior Housing $ 35,000,000
Total FY14 Budgeted Expenses $ 62,408,000

OPPORTUNITY COST

Commercial Tenant Settlement $ 500,000

Asset Redevelopment
Buyer proposed tenant and common area improvements $ 50,000,000

Total Opportunity Cost $ 50,500,000

TOTAL TERMINATION IMPACT $121,154,625

NOTE: FY15 through FY18 Projected Annual Operating Costs & Capital Expenditure = $12.9 MILLION



HONOLULU AFFORDABLE HOUSINGPARTNERS,LLC
745 Fort Street,Suite1400

Honolulu,Hawaii96813

December10, 2013

NOTICE OF DEFAULT

VIA HAND-DELIVERY andCERTIFIED MAIL — RETURNRECEIFTRE~2UESTED
#701104701000295912842

DepartmentofBudgetandFiscalServices
HonoluluHale
530 SouthKing Street,Suite208
Honolulu,Hawaii 96813

Attention: Mr. NelsonH. KoyanagiJr.,Director

Re: HonoluluAffordableHousingPreservationInitiative

DearDirectorKoyanagi:

This letterconstitutesaformaldefaultnoticewhichweareprovidingto youpursuant
to and in accordancewith thePurchaseAnd SaleAgreement,datedOctober18, 2012,as
amendedby thatcertainRestatedFirst Amendmentto PurchaseAnd SaleAgreement,dated
effectiveJune28, 2013,by andbetweenCity andCountyof Honolulu(the “City and
County”), asSeller,andHonoluluAffordableHousingPartners,LLC (“IIAHP LLC”), as
Buyer, relatingto thepropertiesinvolved in theCity andCounty’sso-calledHonolulu
4ffordableHousingPreservationInitiative (the “Preservation Initiative Transaction” or
“Transaction”). ThePurchaseAnd SaleAgreementwasexecutedby thepartiesafterbeing
approvedby theCity Council oftheCity andCountyofHonolulubyResolution12-228,
FD1. (By Resolution12-229,theCity Council alsoapprovedexecutionofthegroundleases,
condominiumleases,regulatoryagreements,andotherdocumentscontemplatedby the
PurchaseAnd SaleAgreementand/orincidental to theClosingofthePreservationInitiative
Transaction.)

Thereafter,in preparationfor Closing,HAHP LLC hasexpendedor incurredaround
$4 million in costsrelatedto theTransaction.UnderthetermsofthePurchaseAndSale
Agreement,theClosingmustoccurby March 31, 2014. HAHP LLC hascontinuedto move
theTransactionforward andto advancethefundsnecessaryto closetheTransactionby
March31,2014,in relianceon theCity’s commitmentunderthePurchaseAnd Sale
Agreementto closetheTransactionby March 31 ofnextyear.
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DespitetheCity andCounty’sexpressandimplied contractualobligationsunderthe
PurchaseAnd SaleAgreementto cooperatewith HAHP LLC andnot to undermine
HAHP LLC’s ability to financeandHAHP LLC’s entitlementto closetheTransaction,the
ChairmanoftheCity Council hasrecently,within the last few days,introducedtwo
resolutions(Resolution13-291 and 13-292)thatwill beformally consideredby thefull
Council at its meetingthis comingWednesday,December11, 2013,to rescindtheCouncil’s
Resolution12-228,FD1, approvingthePurchaseAnd SaleAgreementor to directtheCity
Administrationeitherto postponetheClosingof thePreservationInitiative Transactionor
cancelthePurchaseAnd SaleAgreement.UnderthetermsofthePurchaseAnd Sale
Agreement,theCity andCountydoesnot havethecontractualor legal right unilaterallyto
rescindorcancelthePurchaseAnd SaleAgreementortheunilateralright to postponethe
Closing. By threateningto do so,however,andintroducingandtakingup for consideration
andformaladoptionseparateResolutionsto terminateorcancelthePurchaseAnd Sale
AgreementorforceapostponementoftheClosing,theCity andCountyhas,whether
negligentlyorwillfully, underminedandmadeit impossiblefor HAHP LLC to finance
HAHP LLC’s acquisitionofthepropertiesinvolve in thePreservationInitiative Transaction.
TheCity andCounty’s actionsin this regardconstituteaviolationandongoingandmaterial
defaultoftheCity andCounty’s expressandimplied obligationsunderthePurchaseAnd Sale
Agreement,includingwithout limitation theobligationnot to takeactionsto undermineand
interferewith HAHP LLC’s efforts to performunderthePurchaseAndSaleAgreementandto
financetheTransaction.Asidefrom lost profits andotherconsequentialdamagessufferedby
HAHP LLC, theactionsof theCity andCounty,whethertakennegligentlyorwillfully, have
hadtheeffectofrenderingcompletelyworthlessthe$4 million in coststhatHAHP LLC has
alreadyinvestedinto theTransaction.HAHP LLC estimatedthat it would incuran additional
$3 million to $4 million in coststo closetheTransaction,and,until theactionstakenbythe
City and County,HAHP LLC waspreparedto investtheseadditionalamountsto securethe
financingfor theTransactionandpreparefor Closing. It is incomprehensiblethattheCity
and Countyora courtwouldexpectHAHP LLC to incurtheseadditionalexpensesunderthe
circumstances.

Pursuant to Section8.1(b)of the PurchaseAnd Sale Agreement,this letter wifi,
therefore, serveasformal notice to theCity and County that the City and County is in
breach of its obligations under the PurchaseAnd SaleAgreementfor thereasonsand in
the respectsstatedabove. In the event that suchbreach continuesfor ten (10) Business
Days from the dateof this letter, HAHP LLC shall be entitled to, and shall exercise,all
ofthe remediesto which it is entitled under the PurchaseAnd SaleAgreementand
otherwiseby law. Section8.2(a)of thePurchaseAnd SaleAgreementprovides that,
upon a default on the part of the City and County, and if HAHP LLC electsto terminate
the PurchaseAnd SaleAgreement, theCity and County has authorized the Escrow
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Agent to immediately releaseand return the Depositsand all interest thereon to
HAHP LLC. Section8.2(a)further provides that, in suchcircumstance,the City shall
also be required to pay liquidated damagesto HIAHP LLC in the amount of $2,000,000.

From the public record, it is our understandingthat the Council Chairperson has
introduced the proposedResolutionsbecauseofconcernswith the City Administration’s
plan for the expenditure of certain proceedsof the Preservation Initiative Transaction
(approximately $36 million) that would beconsidered“program income” under the
Community DevelopmentBlock Grant and HOME programs. Given this, webelieve
that, in addition to the $2,000,000in liquidated damagesfor which the City and County
is liable under Section8.2(a),the City and County is also liable for anadditional
$500,000in damagesunder Section5.5of thePurchaseAnd SaleAgreement. Nothing in
this letter is intended to waive any claim for additional damagesthat HAHP LLC has
under Section5.5 or any other provision of the PurchaseAnd SaleAgreementin
addition to HAHP LLC’s claim under Section8.2(a)of the PurchaseAnd Sale
Agreement. Further, while stating and reservingHAHP LLC’s right to the $2,000,000
in liquidated damagespromised by the City and County pursuant to Section8.2(a)of
the PurchaseAnd SaleContract, our attorneys are researchingwhether the liquidated
damagesprovision ofthe PurchaseAnd SaleAgreementis binding to limit a party’s
recovery under a contract in circumstanceswhere the other party to thecontract
negligently or willfully takesactions to defeatand undermine theperformanceofthe
aggrievedparty; and HAHP LLC reservesthe right, if supported by applicable law, to
make a claim for the full amount of its damages,including consequentialdamagesand
lost profits, resulting from the City and County’s breachof the PurchaseAnd Sale
Agreement.

In providingthat adefaultmustcontinuefor aperiodoften(10)daysafterwritten
noticebeforesuchdefaultconstitutesa “default underthisAgreement”andtherebyentitles
theaggrievedpartyto pursueits remediesunderthePurchaseAnd SaleAgreement,
Section8.1(a)contemplatesthat, in somecircumstances,thedefaultingpartymaybeableto
cureandavoidtheconsequencesofthedefaultingparty’s breachanddefaultunderthe
PurchaseAnd SaleAgreement.Becauseofthetiming of theCity andCounty’s defaultin this
instance(at acrucialpointwhenHAHP LLC neededto moveaheadwith its financingfor a
Closingno laterthanMarch 31, 2014),andbecauseofthenatureofthedefault(in which
importantandkey officials oftheCity andCountypublicly announcedaprofoundlackof
supportandcommitmentfor theTransactionandthepossiblerepudiationof theCity and
County’sobligationsunderthe PurchaseAnd SaleAgreement),it is difficult to understand
how theCity andCountymight cureits default in this instance,whetherwithin such10-day
periodorotherwise. In thepresentcircumstances,it wouldnotcuretheCity andCounty’s
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defaultif theproposedResolutionsdo notpassavoteof thefull Council orarewithdrawn.
Thenegativeimpacton HAHP LLC’s financingfor theTransactioncannotbeundoneor
reversedin time for aClosingby March 31, 2014. At this point, it is in factdifficult to
understandhow HAHP LLC’s lenderscouldhaveanyconfidenceor believethattheCity and
County,havingoncethreatenedillegally to repudiateits obligationsunderthePurchaseAnd
SaleAgreement,couldberelieduponnot to do thesameagainprior to Closing.

We deeplyregrettheactiontakenby theCity andCounty. UnderthePurchaseAnd
SaleAgreement,in additionto theproceedsfrom theTransactionpayableto theCity and
County,wewerecommittedto investingover $40 million andactuallyplannedto spend
around$50 million in rehabilitatingthepropertiesinvolvedin the PreservationInitiative
Transactionandto ensuringthatmanymoreunits in theproperties(aboutthreetimeswhat
wascontemplatedby theCity andCounty’sRequestfor Proposals)weresetasidefor low-
incometenants.We firmly believethatwewould havemadevaluableimprovementsto the
propertiesandcreatedbettercommunitiesfor theresidentsonalong-termbasis. Theactions
takenby City andCountyhavedonemorethansimplyrendervaluelessour substantial
investmentin theTransactionandimproperlyundermineourability to financethe
Transaction.Theseactionshavedeniedthefamilieswho live in thesepropertiesthe
improvementsandsecuritythat wouldhavebeenprovided.

Sincerely,

HONOLULU AFFORDABLE HOUSING PARTNERS, LLC
aHawaii limited liability company

By Highland Property DevelopmentLLC
A Californialimited liability company
Its ManagerandMember

By: ~iiL~ &#~~___-

William E. Rice
Its AuthorizedManager
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cc: DepartmentofCommunityServices
715 SouthKing Street,Suite311
Honolulu, Hawaii 96813
Attention:Director

SchlackIto, LLLC
TopaFinancialCenter
745 FortStreet,Suite1500
Honolulu,Hawaii 96813
Attention: CarlJ. Schlack,Jr.,Esq.

Via Email:
b.rice~highlandcompanies.corn

HonoluluAffordableHousing
Partners,LLC

doHighlandPropertyDevelopment,
LLC

250 W. ColoradoBoulevard,Suite210
Arcadia,California91007

DepartmentofCorporationCounsel
530 SouthKing Street,Room 100
Honolulu,Hawaii 96813
Attention: GordonNelson,Esq.

CBRE, Inc.
PauahiTower,Suite 1800
1003 BishopStreet
Honolulu, Hawaii96813-3544
Attention: ScottB. Gomes

0205 lSOc.doc



CITY COUNCIL
CITY AND COUNTY OF HONOLULU

HONOLULU, HAWAII No. -

Proposed FDI
RESOLUTION

REAFFIRMING THE APPROVAL AND SUPPORT BY THE CITY AND COUNTY
OF HONOLULU OF THE HONOLULU AFFORDABLE HOUSING
PRESERVATION INITIATIVE (HAHPI).

WHEREAS, as part of the City Administration’s Honolulu Affordable
Housing Preservation Initiative (HAHPI), it selected Honolulu Affordable Housing
Partners, LLC (HAHP), through a request for proposals process, to purchase the
leasehold interest in, and to renovate, a number of the City’s low- and moderate-
income rental housing projects (the “Projects”); and

WHEREAS, by adoption of Resolution 12-228, FD1, the Council approved
a Purchase and Sale Agreement (PSA) between the City and HAHP to effectuate
the City’s leasehold sale of the Projects and the long-term lease of the land
under the Projects to HAHP; and

WHEREAS, in adopting Resolution 12-228, FD1, the Council found that
the proposed transaction contemplated by the PSA was in the public interest in
that it: (1) would bring in a private-sector partner with the experience and
capacity to manage the City’s rental housing complexes into the future, (2) would
provide for capital improvements that are needed to enhance the living
environments for the Projects’ residents, (3) would increase the number of rental
housing units affordable to lower-income households earning less than or equal
to 60 percent of median income, and (4) would provide for a substantial payment
to the City that will be used for defeasance of City bond debt and for deposit into
the City’s CDBG and HOME program accounts; and

WHEREAS, the PSA provided for HAHP to make an initial deposit of
$1 million into escrow upon the effective date of the PSA and an additional
$4 million into escrow within two Business Days after HAHP’s approval or
deemed approval of the due diligence investigation authorized under Section 3.1
of the PSA; and

WHEREAS, Departmental Communication D-196 dated April 5, 2013 from
Pamela A. Witty-Oakland, City Director of Community Services, stated that
HAHP had made the required initial $1 million deposit upon the PSA taking effect
and reported that, as of April 1, 2013, HAHP’s due diligence investigation of the

1



CITY COUNCIL
CITY AND COUNTY OF HONOLULU

HONOLULU, HAWAII NO. -

Proposed FDI
RESOLUTION

Projects had been completed and it had deposited an additional $4 million into
escrow; and

WHEREAS, upon closing, escrow is directed to transfer to the City, among
other things, an “up-front lump-sum acquisition lease rent payment” of
$142 million; and

WHEREAS, escrow is scheduled to close on the purchase and sale of the
Projects before March 31, 2014; and

WHEREAS, the benefits to be gained by proceeding to closing of the
transaction are undeniable. These include: (1) the availability of proceeds to
defease bond debt, to fund a rental assistance program for tenants, and to fund
CDBG and HOME projects, including the City’s Housing First initiative, which
offers the greatest opportunity to help the chronic homeless get off the streets
and into permanent housing; (2) the funding by HAHP of some $50 million in
much-needed improvements for tenants; (3) the preservation for the full 65-year
lease term of the great bulk of the units as rental housing affordable to those at
or below an income level of 60% of Honolulu’s median income, with affordable
unit rent increases capped for the first ten years and with units thereafter
remaining subject to regulatory agreements; (4) and the freeing up of City
resources to focus on core City functions;

WHEREAS, the Council desires to convey its continuing approval and
support for the HAHPI; now therefore,

BE IT RESOLVED by the Council that the City hereby reaffirms Resolution
12-228, FD1, which authorized the City Administration to enter into the PSA with
HAHP, and

BE IT FURTHER RESOLVED by the Council that the City hereby reaffirms
its continuing approval and support of the HAHPI and the leasehold sale of the
Projects and the long-term lease of the land under the Projects to HAHP; and

BE IT FURTHER RESOLVED by the Council that, to further reflect the
City’s commitment to support the HAHPI and the leasehold sale of the Projects
and the long-term lease of the land under the Projects to HAHP, the Council
hereby expresses the intent of the City to promptly introduce and enact a bill
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CITY COUNCIL
CITY AN~1~ ~~~OLULU No. 13-292

Proposed FDI
RESOLUTION

amending the City’s leasing ordinance to extend the current March 31, 2014
deadline to close the City’s transaction with HAHP, in order to allow more time for
HAHP to confer with its lenders and investors and to firm up the financing for the
transaction; and

BE IT FINALLY RESOLVED that copies of this Resolution shall be
provided to the Mayor, the Managing Director, Mr. Mark Chandler of the U.S.
Department of Housing and Urban Development, and Honolulu Affordable
Housing Partners, LLC.

INTRODUCED BY:

DATE OF INTRODUCTION: ____________________

Honolulu, Hawaii Councilmembers
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